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COMPLAINANT:

RESPONDENTS:

RELEVANT STATUTES:

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

L INTRODUCTION

MUR 6425
DATE RECEIVED: November 8, 2010
DATE ACTIVATED: March 22, 2011

EARLIEST SOL: December 1,2014
LATEST SOL: November 2, 2015

Russ Camnahan

Ed Maxtin

Ed Martin for Congress and Randall J. McArthur,
- in his official capacity as treasurer

SaveAB.com for America

2US.C. §434

2US.C. §44la

2US.C. §441b

2U.S.C. § 441d
11 CFR. § 110.11(a)(1)

None

None

This matter stems from allegations that SaveAB.com for America (“Corporation™), a non-

proﬁtcomoraﬁm,rhadeawrpmamwnﬁbuﬁomﬁatheuseofiucommnmmdlogo,

website, and e-mail list, to promate the 2010 congressianal campaign of its fexnder, Ed Martin,

Specifically, the complainant alleges that in December 2009, a letter publicizing Mr. Martin’s

congressional candidacy was posted on the SaveAB.com website and disseminated to

‘approximately 40,000 individuals on the SaveAB.com e-mail list. Complainant alleges that this

communication constituted an in-kind corporate contribution to Ed Martin for Congress and

Randall J. McArthur, in his official capacity as treasurer (“Committee™), in violation of
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2US.C. § 441b(a), and that the failure to include a proper disclaimer on the website and e-mail
constitutes a violation of 2 U.S.C. § 441d.

Ed Martin, on behalf of all of the respondents, denies the allegations. Asdist_:ussed
below, Mr. Martin maintains that the website and the mailing list used for the communication
belonged to specific individuals associated with an unincorporated grass roots movement. Mr.
Martin claims that although he formed the cotporatien to undertake addivional activitios in
support af that movamant, the corporition was mever used fur any acﬁviﬁesasaMaormthe
unincorparated movement, end oever awned agy assets. Further, ﬂleeoupomﬁmmdissoi.veg
in March 2009, several monthg befere Mr. Martin became a federal candidate, and appraximately
nine months before the communication at issue in this matter. '

As set forth below, we recommend the Commission find no reason to believe that
SaveAB.com, Ed Martin, or the Committee violated 2 U.S.C. § 441b(a). Further, to the extent
that the use of the website and e-mail list could be viewed as contributions to the Committee by
someone other than Mr. Martin, and to the extent such contributions may have had a value
greater than the applicable $Z,400 contribution limit, we recommend that the Commission
exe=ciss its prosecutorial discretion and dismiss asy pessible violation of 2 U.S.C. § 441a. We
also raenmennd thai the Coanmnission disarixs any posaibie violation of 2 U.S.C. §§ 434 and
441d by tke Commitiee, and serd g seutionary latter.

IL  EACTUAL AND LEGAI. ANALYSIS

A.  Factual Backgraund

Ed Martin was the Republican nominee for the U.S. House of Representatives from
Missouri’s Third Congressional District for the 2010 election cycle. Mr. Martin filed his
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Statement of Candidacy, designating Ed Martin for Congress as his principal e_ompaign
committee, on July 21, 2009.!

During the summer of 2008, prior to his 2010 candidacy, Mr. Martin started a grassroots
movement to oppose the impending sale of Anheuser-Busch Companies, Inc. to a foreign
company. Various individuals within the movement used their own funds to buy a domain name
and set up a website (www.SaveAB.com), which was used to gather sigmatures for an en-line
petition and create a Hat of smporters’ e-muil addresses.? Rospanse at 1. Gn July 3, 2083, in
respemse 5o the movement's rapid growth and appasent need for finacaial structure in terms of
future activities, Mr. Martin founded a non-profit corparation, SaveAB.com for America,
Response at 2. However, about two weeks later, on July 14, 2008, it was announced that
Anheuser-Busch would be sold to the foreign company. The sale became final in November
2008. Although the movement was active during the summer of 2008, it had no activity
following the July 2008 announcement of the sale. See May 31, 2011, Response Clarification
(“Clarification”) at 2. The Corporation dissolved on March 31, 2009, and the
www.SaveAB.com website was deactivated. Complaint Exhibits B and D; Response
Attachment 1.

Dueing the yeur afker the sale of Auberser-Buscd, the former 1saders of the SaveAB:com
movement cantinued to receive requests for comments and inquiries about leading possible

boycotts of, or protests ageinst, the foreign-owned Anheuser-Busch. Clarification at 1.

! Beir. Mirtin tes reestly fitesd his Statesreatt of Cantitiacy to nen for U.S. Samr in 2012; hxovexs, this
matter involves his 2010 candidacy.

2 Although tite respocs identifhis Mike Sntith of Miken Tasdinologies as the individual who set up and
continually maintained the website, it does not identify the individual who purchased the domain name. A printout
of domain name search results, attached to the complaint as Exhibit C, shows that www.saveab.com was registered
to Scott Leiendecker as of Januvary 14, 2010.

3 Tlie Articles of Dissolation list the dissolution date as December 17, 2008; however, Mr. Martin did not file
the Articles of Dissolution and Termination with the Missouri Secretary of State until March 31, 2009.
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According to Mr. Martin, the number of these inquiries began to increase as the one-year
anniversary of the Anheuser-Busch sale approached in late 2009. Jd. In December 2009,
Mr. Martin, in conjunction with other individuals associated with the SaveAB.com movement,
reactivated the website. Complaint Exhibit B; Response at 2; Clarification at 1, 2. When the
website went live again, it featured a single letter lamenting the sale of Anheuser-Busch,
thanking businesses who supperted the movement, aad informing sapperters of Mr. Martin’s
House candidacy. Notwithstunding tim miggeaiion i tha Response und Clarification dbout the
need to tespaind ta inquirias ahout SaveAB.cown’s pasition on purpasted plans to engage ina
boycott ar protest, the letter on the website makes no mention of these topics. The portion of the
letter regarding Mr. Martin’s congressional campaign stated:
Also, one of the original Saveab.com founders, Ed Martin, has decided to take
this fighting spirit w Comgress. Ha is ranning for Congress in the Third
Congressional District right here in Missouri — this district includes the old
headquartars of A-B down on Pestalozzi Streat. (Third Congresrional Distrint
conalsts of St. Lomis City, St. Lauis County, Jefferson County and St.
Genevieve)[.]
Ed Martin is munning, as he said, to “fight for jobs, for the future and for the
American dream — which is all in jeopardy if we don’t stop shipping our jobs to
Mexico and India and running up our debt to China!”

If you are Interested in finding out more, or joining Ed Martin in thie endeavor,
visit his website TODAY:

The letter then linked to a page on the Committee’s website titled, “Welcome SaveAB.com
Friends.” This page invited visitors to sign up for e-mail updates, volunteer to help, and
“consider a financial contribution.” Complaint Exhibit E. The letter was also e-mailed, along

with the link to the Commiittee’s v)ebsite, from a www,SaveAB.com e-mail account to

SaveAB.com mppoﬂ&s. Although the letter claims to be reaching 85,000 supporters, both the
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complaint and various news articles report that the e-mail was sent to 40,000 supporters. See,
e.g., Complaint Exhibit B.

Complainant alleges that the December 2009 www.SaveAB.com website and e-mail
constitute prohibited corporate contributions in the form of SaveAB.com for America’s corporate
name, logo, website, and mailing list, in violation of 2 U.S.C. § 441b(a). Complainant further
alleges that Mr. Martin and the Committee failed to include proper disclaimers on the website
amd g-nanil, ia violation of 2 U.S.C. § 441d(a).

Mr. Maxtin, an behalf of all of the respondents, expressly denies the allegations. Mr.
Martin asserts that the short-lived corporation never held any assets, made any purchases, or
conducted any organizational meetings. Response at 2; Clarification at 1. Rather, the activity of
the SaveAB.com movement was paid for out-of-pocket by the individuals associated with it, and,
upon dissolution, “anything that the participants created or gathered during the grassroots effort —
whether information, photographs, placard [sic], shirts, etc. — .. . was kept by each person
individually.” Clarification at 1. Specifically, the website and the data it collected were
contimuafly maintsined by Mike Smith, the same individual who set up the website at the
beginniny, of the movement, mucli as the telephone system was oontinually nmintsined by
Mr. Masiinc Responss at 1; Clarificaiion ut 1. Anthn Carporation held no amsuts, it did not lmve
any assetd to distritute when it dissolved. Response at 2.

Mr. Martin also asserts that the decision to create the December 2009 letter was primarily
his, and not that of any legal entity. Clarification at 1-2. Although he does not recall other
persons with whom he discussed the decision, Mr. Martin “feel[s] certain™ that he spoke with
Mr. Smith because “[he] was the operator of the website and e-mail system.” Clarification at 1.

He further explains that the letter was in response to multiple requests for interviews and

%
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statements on the one-year anniversary of the Anheuser-Busch sale, and was meant to thank
supporters and “end the discussion and questions” about the SaveAB.com effort. /d. There is no
indication from the response that any marginal costs were incurred or funds disbursed to place
the letter on the SaveAB.com website or to send the accompanying e-mail.

B.  Legal Analysis

1. legs Contributions

A contribution is any gift, subsoripiion, losm, advanoe, or anything of value made by any
person for tha purpese of inflvencing any olection for federal effice. 2 U.S.C. § 431(8)a)(1).
Commission.zegulations define “anything of value” to inclirde in-kind contributions: the
provision of goods or services without charge or at a charge that is less than the usual and normal
charge. 11 C.F.R. § 100.52(d)(1).

The Federal Election Campaign Act of 1971, as amended (“the Act”), prohibits
corporations from making contributions from their general treasury funds in connection with any
election of any candidate for federal office. 2 U.S.C. § 441b(a).* A candidate, political
committee, or other person is prohibited from knowingly accepting or receiving any corporate
contribution. Jd

The assats that nHegndly constitute the in-kind sorpamte cantrihutinn ~ the SaveAB.cam
name and lago, domain name, and e-mail list — were developed while SaveAB.com was &
grassroots movement, before it incorparated, Mr. Martin explains, for example, that two

individuals bought a domain name and set up a website at the time the movement was founded.

‘ Ga My 16, 2011, the Eighth Cisauit Court of Appeals, whose jurbdictian incluses Mr. Martin’s
congressional district, upheld a federal district court decision denying a request for a preliminary injunction against a
ban on corporate contributions to state candidates that is identical to 2 US.C. § 441b. Minnesota Citizens
Concermed for Life v. Swanson, 640 F.3d 304 (8th Cir. 2011). This decision is in contrast with a recent ruling by a
federal district court judge in Virginia that the 2 U.S.C. § 441b ban on corporate contributions to federal candidates
is unconstitutional. United States v. Danielczyk, 1:11-cr-00085 JCC (E.D. Va. May 26, 2011). The Department of
Justice filed a notice of appeal to the Fourth Circuit Court of Appeals on June 16, 2011.
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Furthermore, it appears that the Corporation did nothing to take control of these assets in the two
weeks it was operational: Mr, Martin specifically asserts that the Corporation never held any
assets and therefore had no assets to distribute upon dissolution. Rather, these items were
continually maintained by the individuals who created them. Moreover, the Corporation
officially dissolved four months before Mr. Martin became a candidate and eight months before
his dexlsion to send an e-mail to the movement’s supperters. That is, the Corporationdid not .
exint at any 1ose that tlie esmts could have beon transferred to Mr. Martin in his capacity »s an
ageni of the Cammittee. Aacardingly, we recommend the Commission fird no rerson o believe
that Ed Martin, Ed Marti: for Copgress, or SaveAB.com for America violated 2 U.S.C.
§ 441b(a).
2. Potential Excessive Contribution

Although the provision of the assets does not constitute a corporate contribution, it still
arguably constitutes an in-kind contribution to the Committee. In accepting the assets at the time
he was a federal candidate and using them to endorse his federal candidacy, Mr. Martin must be
viewed as acting as an agent of the Committee.’ Even if there were a bona fide non-campaign-
related reeson to contact the former supporters of the SaveAB.com muvement, this
conumuticution (whish resuired fire wse of it wubaiie and msiling list) amsounced Mr. Manin's

_ candidacy to patential supparters, and was therefore of vaiue to the Committee and in conmeation

with a federal election.

However, it is not clear which person or persons owned the assets at the time of the
December 2009 communication, and thus made the contribution. Individual members associated
with the SaveAB.com movement setupando:ntinuallymainminedtheassets using their own

s Any candidate who receives a contribution in convection with his or her campaign shall be considezed as
having received such contribution as an agent of his or her authorized committee. 11 C.F.R. § 101.2.
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funds; for example, Mr. Smith operated the website and Mr. Martin provided the telephone
system. If any individual other than Mr. Martin made a contribution of more than $2,400 for
either Mr. Martin’s primary or general election campaign, it would violate the applicable
contribution limit. See 2 U.S.C. § 441a(a)(1)(A).

However, it appears that these assets may have been available to any of the founders of
the movement, and were not mecessarily pessessed by one individual. Accordingly, Mr. Martin,
who as the madiiate was not midijict to tire $2,400 consdbution lionix, mny have had a valitl
claim to tha uss of tiss website and mailing list.

The value of these assets is also difficult to determine. The Commission has previously
considered corporate names and trademarks to be things of value, so the provision of the
corporate name and logo here appears to constitute a contribution. See MUR 6322 (Sowers for
Congress) Factual and Legal Analysis (citing MURs 6110 (Obama Victory Fund) and 5578
(Wetterling for Congress)). However, while a widely-recognized u'ademarked corporate name
and logo may have significant value, see, e.g., MUR 4340 (Tweezerman), the value of a short-
lived organization’s un-trademarked name and logo, particularly one that was unsuccessful in its
ptimary objective, is less clear. Similarly, us the value of a domain name depends at leust in part
on the vahue of the nogmimtian’s nmne, esprgiatly wiine the two are identicid, the vaiue of the
www.SaveAB.com domain nasze is diffieuit to ascertain. The Commission has previously found
that an organization’s e-mail list is a thing of value, see, e.g., MURs 5876 (Bowman for
Congress) and 6127 (Obama for America), and has used varying formulas to determine that
value.® While the value of the e-mail list could be estimated as being in excess of the $2,400

contribution limit, see fn 6, the actual value of this particular list is unknown at this time.

6 The valus of e-mail lists may vary widely based on criteria used to devetop the Yst, the age of the list, and
whether the list lias been maintained/updated since its creation. In MUR 5876, the Commission estimated the value
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Given the difficulty in ascertaining the value of these assets, and considering that the
amount of any contribution is relatively small, further use of Commission resources for an
investigation is not warranted. Accordingly, we recommend the Commission exercise its
prosecutorial discretion and dismiss any possible violation of 2 U.S.C. § 441a(a). See Heckler v.
Chaney, 470 U.S. 821 (1985). We similarly recommend that the Commission exercise its
prosecutorial discretion and dismiss any violations of 2 U.S.C. § 434 for the Committee’s failure
to report tlve neceipt of amy in-kind contribution, and mmmid a cautionary letter to Ed Martin for
Cangress.

3. Alleged Disclaimer Violations

The Act, as implemented through Commission regulations, requires that e-mail of more-
than 500 substantially similar communications include a disclaimer when sent by a political
committee. 2 U.S.C. § 441d(a); 11 C.F.R. § 110.11(a)(1). Additionally, disclaimers must be
included on all internet websites of political committees that are available to the general public.
Id. If the communication is authorized by the candidate, his committee, or the agent of either,
but is paid for by any other person, the disclaimer must clearly state that the communication is
paid for by such other person and authorized by such candidate, comnaittee, or agent.
2U.S.C. § 441d(a)(2); 11 C.F.R. § 110.11(b)(2).

The December 2009 lattar sent under the SaveAB.cem logo was initiatad wxd czsated
primarily by Mr. Martin, and appears to kave besn posted on the website and e-mailed to 40,000
recipients. Mr. Martin used Mr. Smith’s access to and control over the e-mail list to disseminate

the e-mail. Mr. Martin, who is an agent of the Committee, aut.hoﬁzed the e-mail and the use of

of a non-profit organization’s mailing list as between $65 and $125 per thbusand names. In MUR 6127, the
Commission valued the corporation’s mailing list at $150 per thousand names. Based on these estimates, the value
of a 40,000-person mailing list could be in escceas of tig: $2,600 limit.
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the Committee’s logo in the e-mails with the link to the Committee’s website. It appears,
however, that Mr. Smith paid whatever costs were associated with the dissemination of the e-
mail. Accordingly, the e-mail should have included a disclaimer stating that it was paid for by
Mr. Smith and authorized by Ed Martin for Congress.

Similarly, Mr. Martin primarily decided to reactivate the www.SaveAB.com website in
December 2009. Given that the letter reRrenced Mr. Mactin’s federul carididacy, he can be
vievied as anting ss an agant of the Commnitien. At thit time, howeviar, the swebsito was oporeani
by Mr. Smith, aivd the demain nams was owned ay Mr. Leiandecker. Accerdingly, the website
should have inaluded a disclaimes stating that the communication was paid for by Mr. Smith and
Mr. Leiendecker and anthorized by Ed Martin for Congress.

It thus appears that Ed Martin for Congress violated 2 U.S.C. § 441d by failing to include
appropriate disclaimers on the website and e-mail, over which Mr..Martin, as its agent, had some
measure of control. However, while the communications did not contain the language required
by the statute, they did include identifying information. The communications were sent under
the heading of SaveAB.com, of which both Mr. Smith and Mr. Leiendecker were former leaders.
Similarly, the comemunications included the Committes’s fogo, which cleerly stated “E4 Martin
for Cangross,” s the liok to tiee campaign wetmice. Given that tizs colnmunicatinns inclueml
identifying infommation, and concidering tire minimal costa essociated with seuding the e-musil
and reactivating a website, we zecommend tie Commission exercise its prasecutnrial discretion
and dismiss the violations of 2 U.S.C. § 441d and send Ed Martin for Congress a cautionary
letter. See Heckler v. Chaney, 470 U.S. 821 (1985).
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118 ATIONS

1. Find no reason to believe that Ed Martin, Ed Martin for Congress and Randall J.
McAxthur, in his official cepasity ns treasuzer, and SaveAB.ecom for America violatesi
2US.C. § 441tea).

2. Dismiss, as a matter of prosecutorial discretion, any violations of 2 U.S.C. § 441a(a).

3. Dismiss, as a matter of prosecutorial discretion, any viclation of 2 U.S.C. § 434 by Ed

118044303079

Martin for Congress and Randall J. McArthur, in his official capacity as treasurer, and

send a cautionary letter.

4. Dismiss, as a mattsa of prosecutorial discretion, any violation of 2 U.S.C. § 441d by
Ed Martin for Congress and Randall J. McArthur, in his official capacity as treasurer,

and send & cautonary letter.

5. Approve the attached Factual and Legal Analyses.

6. Approve the appropriate letters.

7. Close the file.

el 2of
Date

Attachments:
1. December 2009 Letter

P. Christopher I'-Iughey
Acting General Counsel

Deputy Associ eral Counsel

Mof Pl L

Mark D. Shonkwiler
Assistant General Counsel

gt

Margaret Ritzert
Attorney
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